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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

F. H. AMES AND D. J. HORGAN,
Plaintiffs in Error,

^

vs.

PETER FARRELLY,
Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR,

STATEMENT OF THE CASE.

May it Please the Court :

This cause now comes before this Honorable Court on

writ of error, prosecuted to review a judgment made and

entered in the United States District Court for the Dis-

trict of Alaska, Second Division, by the Honorable

James Wickersham, the Judge thereof.

The action was originally commenced by the defend-

ant in error in the Commissioner's Court for the Nome
precinct to recover the sum of $669 alleged to be due on

account of work and labor performed during the mining

season of 1901 by the plaintiff at defendant's request,



and the respective sums of $194 and $144 on two ac-

counts for work and labor similarly performed by plain-

tiff's assignors. (Record, p. 9.) October 23, 1901,

judgment was given for the plaintiff and an appeal was

taken to the District Court (p. 14). December 26,

1901, judgment on appeal was again entered for the

plaintiff (p. 22).

The mining claims upon which the work was alleged

to have been performed were known as No. 14 on Harris

Creek, No. 5 on Dahl Creek, and No. 9 on Quartz Creek,

and were located by one Henry (p. 24). In November,

1900, Henry conveyed a one-half undivided interest to

the plaintiff in error, Horgan (p. 53), who took title

thereto for himself and his co-plaintiff in error, Ames (p.

35). April 13, 1901, Henry conveyed one-quarter in-

terest in No. 14 on Harris Creek to the defendant in

error, Farrelly, and Petrick, one of his assignors (p. 38).

It is claimed that the conveyance by Henry to Farrelly

and Petrick was made in payment for Henry's share of

the latter's account for work performed upon the claim on

Harris Creek (p. 44). The account sued upon is for the

share of Ames and Horgan (p. 36) on account of work

done on the three claims. Mr. Petrick testified (p. 44)

:

"I am acquainted with the plaintiff in this action, and I

know about the labor and work done by him in the Koug-

rock Mining District during last season, the summer of

1901. He done fifty-one days' work on No. 14, Harris

Creek, and, I think, twenty-six (and a half) days on Dahl

and Quartz. * * The contract was made with Joe

Henry. I was present, and Mr. Farrelly was present at

the time. Mr. Henry said he wanted us to go to work



over there, and he said he would give us a quarter in-

terest for his share, to be done together. He said he

would like to have the claim opened up, and that Mr. F.

H. Ames was to pay for the other half of the work that

was to be done." And again (p. 46): "I made the

agreement with Henry to go to work on Harris Creek in

April, 1901. * * Myself and my partner (Farrelly)

owned a quarter interest in this Harris Creek property

* * for our work up there as his (Henry's) share of

the wages. He stated to us he was going to pay us ten

dollars per day; that half of this Mr. Ames would pay,

and that he would give us a quarter interest in the prop-

erty for his half. Thereupon Mr. Henry executed to us

the deed of an undivided interest in that claim, No. 14

on Harris Creek." Farrelly and Petrick commenced

work on Harris Creek June 5, 1901 (p. 36).

One Satler was acting as the representative of Ames

and Horgan (pp. 29—33) and went to the claims in the

latter part of July or the early part of August (p. 28).

Petrick testified (p. 40), "Later in the season we done

some work on No. 5 Dahl and on No. 9 Quartz. * *

We were employed by Mr. Satler and Mr. Henry."

His wife was the camp cook on No. 9 Quartz for twenty-

four days. ''She made her contract with Mr. Satler and

Mr. Henry" (p. 42). September 2, 1901, Henry and

Satler gave to Petrick two orders on Ames, one for $50

for five days' labor in June on Dahl Creek, and one for

$144 for twenty-four days' labor on Quartz and Dahl

Creek; to Mrs. Petrick a similar order for $144 for twenty-

four days' cooking, and to Farrelly a similar order for $159

for twenty-six and one-half days' labor on Quartz and



Dahl Creeks (pp. 41-43). The Petrick orders are en-

dorsed in blank by the payees.

ASSIGNMENTS OF ERROR.

For the purposes of this argument the plaintiffs in

error rely upon the following assignments of error:

1.

The Court erred in its findings of fact, in finding as

follows: ''That as such agent of said defendants, said

Joe Henry employed the plaintiff Peter Farrelly and

one F. W. Petrick to do and perform certain work on

said claim No. 14 Harris Creek, for said defendants,

and agreed for and in behalf of said defendants that

said defendants would pay one-half of the work done on

No. 14 Harris Creek at the agreed price of ten dollars a

day," for that there was no evidence introduced to sus-

tain said finding, and upon the further ground that the

evidence does not show that Joe Henry had any author-

ity to employ the plaintiff and plaintiff's assignor to work

on No. 14 Harris Creek and bind the defendants for one-

half his wages.

2.

The Court erred in finding that the plaintiff and

plaintiff's assignor are entitled to recover anything

against the defendants for the work done by them on

Harris Creek.

3.

The Court erred in finding that the plaintiff or his as-

signors ever performed any work for defendants on Har-

ris Creek.



4.

The Court erred in finding and adjudging that defend-

ants were liable for any work done by plaintiff or his as-

signors on Harris Creek, and erred in deciding that

defendants ever employed plaintiff or his assignors to do

any work on Harris Creek.

BRIEF OF ARGUMENT.
/.

The evidence does not show that any partnership relation

existed between Henry and the plaintiff" in error as to Claim

No. 14, on Harris Creek.

II.

Judgment for one-half of Patrick's account for work

done on Claim No. 14 on Harris Creek was improperly en-

tered against plaintiff in error under the pleadings.

III.

Judgment on the claim for work done on Dahl and

Quartz Creeks was improperly enteredlagainst the plaintiffs

in error. The complaint alleges work done under a contract

with plaintiffs in error as individ^ials, and the evidence shows

work done under a mining partnership composed of plain-

tiffs in error and Henry.

I.

The evidence does not show that any partnership

relation existed between Henry and the plain-

tiffs in error as to Claim No. 14 on Harris Creek.

No partnership agreement was shown to exist between

Henry and the plaintiffs in error. The finding of the Court
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that Henry was a partner, we presume, was based upon an

assumption of a " mining partnership." The definition

and law of such a partnership, as defined by the Califor-

nia Civil Code, Sees. 2511 and 2512, is declaratory of the

common law (Lindley on Mines, Sec. 796,) and is

thus concisely stated : "A mining partnership exists when

two or more persons who own or acquire a mining claim

for the purpose of working it and extracting the mineral

therefrom actually engage in working the same. An ex-

press agreement to become partners, or to share the

profits and losses of mining is not necessary to the for-

mation or existence of a mining partnership. The rela-

tion arises from the ownership of shares or interest in the

mine, and working the same for the purpose of extract-

ing the minerals therefrom."

In Skillman vs. Lachman (23 Cal. 203), the Supreme

Court of California, before the statute was enacted, on the

authority of English and American common-law decisions

and text-writers, said: "Whatever may be the rights and

liabilities of tenants in common of a mine not being

worked, it is clear that when the several owners unite

and co-operate in working the mine then a new relation

exists between them, and, to a certain extent, they are

governed by the rules relating to partnerships. They

form what is termed a mining partnership."

" The relationship arises from the ownership of the

shares and the joint working of the same for the purpose

of extracting the minerals therefrom."

Lindley on Mines, Sec. 797.

See also:

Duryea vs. Bent, 28 Cal. 569.



Three elements are necessary to perfect and produce

the partnership: {a) joint ownership, (6) joint intent to

work, and (c) actual work.

The record as to the claim on Harris Creek discloses

only joint ownership arising from the conveyance by

Henry to Horgan of a one-half undivided interest, and

work by Henry. It does not show that the plaintiffs in

error engaged in the work or were aware or approved of

Henry's work. Can it be that if two or more persons

own a mine which is not being worked, and the one

desires to maintain only the attitude of one of two ten-

ants in common toward the employes of his co-tenant,

that the other, by carrying on mining operations without

his knowledge or consent, can impose upon him a part-

ner's liability? We most confidently submit that he

cannot. But here the evidence shows that Henry en-

gaged Farrelly and Petrick in April (p. 46), and told

them that he would pay one-half and that Mr. Ames was

to pay the other when he came in in the spring; "when

he comes from the outside, after he comes in here"

(p. 47). They started to work on Harris Creek on the

5th of June and worked until July 26th (p. 36). Mr.

Ames' agent, Satler, did not come in until " the latter

part of July or the first of August" (p. 28). Ames

sent supplies to Henry, but not until August, and to the

Quartz Creek claim (p. 44). In passing, it will be

noticed that Petrick testified that they commenced work

on Quartz Creek July 1st, but this is obviously August

1st, for the record everywhere shows that work was com-

menced on Quartz Creek after they had completed the

fifty-one days' work on Harris Creek. None of the
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correspondence from Ames to Satler (pp. 29-33) makes

any reference to the Harris Creek claim, but refers ex-

clusively to the Quartz and Dahl Creeks claims. Mr.

Satler gave no order on Ames for the work done on

Harris Creek.

We submit that the evidence shows only that Henry

and plaintiffs in error held the Harris claim as tenants in

common, that it does not show any intention on their part

to engage in mining operations on that claim, and that

their attitude and relation to Farrelly is only that of co-

tenants of Henry. He was without authority to bind

them by contract and no liability exists in them on the

claim for work performed on Harris Creek.

II.

Judgment for one-half of Petrick's account for

work done on claim No. 14 on Harris Creek was
improperly entered against plaintiffs in error

under the pleadings.

The complaint alleges (p. 9) :
" That during the min-

ing season of 1901 plaintiffs at the request of defendants

performed labor for the period and at the agreed price as

follows :
* * * fifty-one days labor on Harris Creek,

at the rate of $10 per day, for which there is due the sum

of $510." The evidence shows (p. 48) that Farrelly and

Petrick each worked 51 days on Harris Creek, in half

payment of which Henry conveyed to both a one-quarter

undivided interest in the Harris Creek Claim. Hence

Farrelly has received half payment of the claim that he

alleges. As to the unpaid half of Petrick's claim it is
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neither alleged as assigned to Farrelly, nor does the evi-

dence show an assignment. Even if Henry's authority

to bind the plaintiffs in error had been shown, judgment

was entered on this item for $255 too much.

III.

Judgment on the claim for work done on Dahl

and Quartz Creeks was improperly entered against

the plaintiffs in error. The complaint alleged work

done under a contract with plaintiffs in error as in-

dividuals, and the evidence shows work done under

a contract with a mining partnership composed of

plaintiffs in error and Henry.

This point is not made upon any assignment of error

but we submit that it is based upon manifest error in the

record, and pray that the Court will consider it under

the provisions of Rule 12.

We believe that the evidence shows a mining partner-

ship existing between Henry and the plaintiffs in error in

the development of the Dahl and Quartz Creek claims.

But the complaint (p. 9) alleges that '' plaintiff, at the

request of defendants, performed * * * twenty-six

and one-half days' labor on Quartz and Dahl Creeks * * *

That F. W. Petrick * * * rt^ the request of said de-

fendants, performed five days' labor on Dahl Creek

* * * that Mrs. F. W. Petrick, at the request of said

defendants, performed * « * twenty-four days'

labor" as camp cook. And the Court found (p. 17)

" that said Joe Henry and A. Satler, acting as the

agents of defendants, and for the use and benefit of the
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said defendants, employed said plaintiff Peter Farrelly,

and one F. W. Petrick, to do work and labor for said

defendants during the mining season of 1901, on mining

claims No. 5, Dahl Creek and No. 9, Quartz Creek, and

one Mrs. F. W. Petrick to work as camp cook on No. 9,

Quartz Creek."

Tile evidence shows title by tenancy in common arising

under the conveyance of an undivided one-half interest

by Henry to Horgan, and actual work performed in the

development of the Dahl and Quartz Creek claims under

the supervision of the co-tenants. Under the authorities

cited in our first point these facts are proof of and estab-

lish a mining partnership. The employment of labor

upon these claims was had under contract with the part-

nership, not under contract with any individual partner

or partners. The contract was made with Henry, a co-

partner, and Satler, the agent of plaintiffs in error, and

the orders were jointly signed by them.

It is apparent that the contract proved was different

from the contract alleged, and constitutes a variance

fatal to the judgment, for, in an action upon the facts as

proven, Henry was a necessary defendant, while upon the

facts as alleged of course it was unnecessary to join him.

" All persons who are partners in a firm at the time

when a contract is made by or in behalf of the firm should

be joined as defendants in an action brought for its

breach, for in the absence of statutory provisions to the

contrary partnership contracts are joint and not several."

15 Ency. Plead, and Prac. 868.

" The plaintiff had the right to bring his action on the

joint obligation of the parties to the contract against all



11

the parties, or against the firm name by which they col-

lectively contracted with him. * * * But the par-

ties to the contract were not sued. T. A. McCormick,

one of the contracting parties, was not made a party to

the suit, nor were they sued collectively by the firm

name, therefore the plaintiff, upon his own showing, was

not entitled to recover in the action set forth in the com-

plaint. The allegations and proof did not correspond."

Harrison vs. McCormick, 69 Cal. 616.

Respectfully submitted,

J. C. CAMPBELL,
W. H. METSON,
IRA D. ORTON,

Attorneys for Plaintiffs in Error.




